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the decision of a magistrate that is based solely upon his own sense of fairness 
and justice. "The grant of discretionary power in the legal sense," says the 
court, "apparently implies the existence of certain well-understood principles 
within which it should be exercised. But when a statute declares that a 
husband's property may be taken from him and bestowed upon his wife in 
the discretion of the chancellor, what are the well-understool principles 
which are to govern him in the exercise of his discretion?" After referring 
to the fact that the legislature has undertaken in another section of the stat- 
ute (V. S..2650) to provide a law for the subject wherein it carefully defines 
the circumstances under which the wife may be given the authority to convey 
by separate deed, the court continues : "When the chancellor is bidden to 
exercise his discretion beyond and regardless of these circumstances, how 
is he to judge? He has no law to govern him, because the law is against 
divesting the husband of his estate. Is he to make a law ? Is he to formulate 
a rule governing such cases? Then he becomes the legislature for that case. 
And is one chancellor to make one rule and another chancellor a different 
rule? Then we live under a government of men, not of laws. Is it a case 
for the exercise of discretion, or is it not rather a field wherein the rights of 
men and women must be regulated by positive law? Is it not too much to 
ask that one's right to hold his estate should be made to depend upon its 
appearing fair and just to a chancellor that he should do so, merely in view 
of the circumstances existing between himself and another?" 

The decision in this case is undoubtedly correct in view of the substantial 
interest that the husband has in the real estate of his wife in the jurisdiction 
in which the case arose. His interest exists by virtue of the marital relation, 
and in order that the interest may be divested and the conveyance of the 
wife good, he must not only execute the deed jointly with the wife, but he 
must be named in the deed as grantor. Dietrich v. Hutchinson, 73 Vt. 134, 
50 Atl. Rep. 810, 87 Am. St. Rep. 698. But in some jurisdictions in which the 
husbafid does not have a freehold interest in the lands of his wife, he is re- 
quired to join in her conveyance simply for the purpose of manifesting his con- 
sent thereto. Where this is the case, it is not usually required that he be 
described as grantor in the conveyance, for he has nothing to grant, but it is 
generally held to be sufficient if he executes the conveyance with his wife. See 
Bray v. Clapp, 80 Me. 277, 13 Atl. Rep. 900, 6 Am. St. Rep. 197; Chapman v. 
Miller, 128 Mass. 269; Pease v. Bridge, 49 Conn. 58; Thompson v. Lovrein, 82 
Penn. St. 432; Clark v. Clark, 16 Oregon, 224, 18 Pac. Rep. 1. It is suggested 
that in such jurisdictions, a statute like the one under examination would be 
constitutional, as its enforcement could not result in depriving a person of 
property rights without due process of law. 



Mandamus to Compel the Installation of a Telephone in a Bawdy 
House Denied. — In the recent case of Goodwin v. Carolina Telephone and 
Telegraph Co. (Oct. 18, 1904), — N. C. — , 48 S. E. Rep. 636, the question 
of limitations upon the right to compel the furnishing of public utilities by 
quasi-public corporations is discussed, and the conclusion is very properly 
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reached that the furnishing of such utilities cannot be enforced where it 
would result in aiding an unlawful business, in the furtherance of an illegal 
act or in the perpetration of a crime. The proceeding in the case in question 
was for a mandamus to compel the defendant corporation "to put a telephone 
with the necessary fixtures and appliances in the dwelling house of the plain- 
tiff, * * * and to admit her to all the privileges accorded to other sub- 
scribers to the telephone exchange operated by the defendant." It was ad- 
mitted that the plaintiff was a prostitute, and that she kept a bawdy house, 
and that the telephone was intended for use in said house. While recognizing 
that a mandamus will lie, under ordinary circumstances, to compel the instal- 
lation of a telephone and the furnishing of telephonic facilities for a person 
who is willing to pay for the service and abide by the reasonable regulations 
of the company (See, in addition to Telegraph Co. v. Telephone Co., 61 Vt. 
241, 17 Ad. Rep. 1071, S L. R- A. 161, 15 Am. St. Rep. 893, and Telephone Co. 
v. Telegraph Co., 66 Md. 399, 7 Atl. Rep. 811, 59 Am. St. Rep. 167, cited in 
the opinion, the following: State v. Citizens' Telephone Co., 61 S. C. 83, 39 
S. E. Rep. 257, 55 L. R. A. 139; State v. Nebraska Telephone Co., 17 Neb. 126, 
22 N. W. Rep. 237, 52 Am. Rep. 404; Central Union Telephone Co. v. Brad- 
bury, 106 Ind. 1; Central Union Telephone Co. v. State, 118 Ind. 194, 207; 
State v. Delaware & A. Telegraph and Telephone Co., 47 Fed. Rep. 633), the 
court denies the writ in this case upon the ground that the telephone would be 
used in connection with an unlawful business. Had the application been to 
compel the furnishing of a telephone for plaintiff's private use in another 
building, not devoted to illegal purposes, it would undoubtedly have been 
granted, for public utilities cannot be denied on the ground of personal im- 
morality, or because the applicant is connected with an immoral or illegal 
business. But they may be denied on the ground that they are to be used 
for immoral or illegal purposes or in connection with illegal business. This 
distinction is recognized by the court. "It is argued," says the court, "that a 
common carrier would not be authorized to refuse to convey the plaintiff 
because she keeps a bawdy house. Nor is the defendant refusing her a tele- 
phone on that ground, but because she wishes to place the telephone in a 
bawdy house. A common carrier could not be compelled to haul a car used 
for such purpose. If the plaintiff wished to have the phone placed in some 
other house used by her, or even in a house where she resided, but not kept 
as a bawdy house, she would not be debarred because she kept another house 
for such unlawful and disreputable purpose. It is not her character, but the 
character of the business at the house where it is sought to have the telephone 
placed, which required the court to refuse the mandamus. In like manner, 
if a common carrier knew that passage was sought by persons who were 
traveling for the execution of an indictable offense, or a telegraph company 
that a message was tendered for a like purpose, both would be justified in 
refusing; and certainly when the plaintiff admits that she is carrying on a 
criminal business in the house where she seeks to have the telephone placed, 
the court will not, by its mandamus, require that facilities of a public nature 
be furnished to a house used for that business." 

The case of Sterrett v. Electric Reporting Co., 3 Penn. C. Ct. Rep. 553, 
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although decided by an inferior tribunal, may be cited as involving the prin- 
ciple declared in the case under examination. The court in that case refused 
to compel by mandamus the furnishing of a "ticker," so-called, to one engaged 
in the business of wagering on "futures" and similar gambling operations. 
"The writ of mandamus," says the court, * * * "ought never to be granted 
where the object sought to be attained is an immoral one, or of pernicious 
or immoral tendency, or against public policy." Further, the writ of manda- 
mus will be refused "when the effect of granting it would be to violate the 
intention of an act of the Legislature." Moore v. Napier, 64 S. C. 564. See, 
also, 2 Spelling on Injunctions and Other Extraordinary Remedies, § 1378 
and cases cited. 



The Division in the Republican Party in Wisconsin. — Popular 
accounts of this remarkable controversy, dealing chiefly with its dramatic 
personal and political features, have been widely published throughout the 
country. But the legal aspects of the situation, though full of novelty and 
interest, have received no critical attention from the newspaper press. The 
learned and elaborate opinion of the Supreme Court of Wisconsin, recently 
handed down, so clearly presents and discusses the issues in that spectacular 
struggle, that we offer the following brief review of the case as an interesting 
supplement to the popular history of a party crisis quite unique in American 
experience. 

The case was commenced in the Supreme Court, by Samuel A. Cook, and 
others, as relators, against Walter L. Houser, Secretary of State. State v. 
Houser, 100 N. W. 964. The said relators were nominees for the various 
state offices, Cook being nominee for governor, and they alleged that they 
were the "regular" nominees of the Republican party. The purpose of the 
complaint which they filed was to enjoin the secretary of state from certifying, 
to the various county clerks, the names of another group of nominees, headed 
by Robert M. La Follette, for publication on the official ballots under the 
designation "Republican Ticket," and to compel the certification of the names 
of the relators. The relators alleged that although the National Republican 
Convention of 1904 had decided that the Cook ticket was the regular party 
ticket, nevertheless Houser, the secretary of state, who was a nominee for 
re-election on the La Follette ticket, had declared his intention of ignoring 
the Cook candidates. And they alleged that only a court of equity was 
adequate to afford relief. 

The defendant filed an answer traversing many of the allegations of the 
complaint, and alleging, among other things, that under section 35, of the 
revised statutes of 1898, the State Central Committee, appointed in 1902, 
was authorized, in case of a dispute of this nature, to certify to the secretary 
of state the regular party nominees, that said committee had taken jurisdic- 
tion of the controversy, and that as soon as such committee should duly 
indicate its choice, said defendant would certify to the county clerks the 
names of the candidates so chosen. 

The relators, by way of amendment to this complaint, alleged that 



